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INTRODUCTION AND SUMMARY 

By this Petition for Dwlclaratory Ruling, SBC Communicatims hc. CSBCYI) r e q ~ e s t ~  that 

the Commission affirm that, in the absence of accurate and reliable information inciudd in the 

call detail provided by long distance carriers as to the actual geographic location of wireless 

subscribers at the time they initiate wireless cafls, Southwestern Bell Telephone 

( sbSWB~’> interstate tariffs pennit it to use the telephone numbers of the calling and called 

parties to determine whether to bill long distance carriers in tate or intrastate terminating 

switched access rates for wireless originated long distance calls. Such a ruling would be 

consistent with the terms of SWBT’s tariffs, which are similar to those of other IL 

longstanding industry practice. Commission action on this issue is necessary in order to respond 

to the referral from the United States District Caurt for the Eastern District of Missouri o f a  

complaint fried by Giobai Crossing Telecommunications, Inc. (“Global Crossing”) against 

SWBT. 

When a long distance carrier hands off a call to a local carrier for termination, the long 

distance carrier also hands off certain “call detail” associated with that call, which usually 

includes the originating telephone number (which is sometimes refemd to as automatic number 

identification (“ANI”)), the number being called, the time ofthe cail, the elapsed lime afthe call, 

and various infomatian indicating the routing of the call.’ For more than a decade, SWBT’s 

interstate terminating switched access charge tariffs have provided that, where the originating 

and terminating telephone numbers are included in such call detail, SWBT Will use those 

See, e.p., NCI Tdecommunications Corporation; Determination of Interstate and Intrastate Usage of 
Feature Group A and Feature Group B Access Service, Memorandum Q W o n  and Order, FCC 85-145, 
57 Rad. Reg.2d (P&F} 1573 7 5 n. 10 (“Call detail consists of information about particular calls such as 
the terminating addresses ([.e.* dialed numbers), originating numbers (where ANI  permits 
information tu be recorded), elapsed time of calls and the access lines or trunk groups via which calls are 
routed.”) 
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telephone numbers to determine whether to charge long distance Carrjers in 

terminating access rates, Because long distance &em provide no other information to loeal 

cam’ers as to t k  geographic location of wireless subscribers who place or receive telephone 

calfs, it has been standard industry practice for years to use calling and cdled party telephone 

numbers to determine the jurisdiction of, and thus appropriate access charges for, wireless 

originated calls, Only in those rare instances in which originating telephone numbers are not 

provided by a long distance carrier do local carriers look to the long distance carrier to provide 

alternate information-in the form of a projected interstate percentage of use (“PIU”+o 

determine whether to assess interstate or intrastate terminating access fates for wjreless 

originated calls. At dl relevant times, Global Crossing has provided cdl detail information for 

the wireless originated traffic it hands off to SWBT for termination. 

Nevertheless, on March 17,2004, Global Crossing filed suit in the United States District 

Court for the Eastern District of Missouri2 In its suit, Global Crossing seeks to recover 

monetary damages from SWBT for its praetice-consistent with its miffs and the practice of the 

rest of the industry-of assessing terminating switched access charges based upon the originating 

and terminating telephone numbers of wireless originated communications. Jn short, after more 

than a decade of the Commission and the indusm reading SWBT’s terminating switched access 

tariffs one way, Global Crossing now asks the Commission to reverse course and rule that 

SWBT’s tariffs actually have a different meaning. 

’ Global Crossing Teiecommunications, Inc. v. Soushwesrern Bell Telephone, LP, No. 
4:04CV003 I9 CV, Complaint (E.D Mo., f i t 4  March 7 7,2004) (“Complaint”). 
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Shortly afier Global Crossing commenced suit, SWBT to dismiss the case on the 

basis of the doctrine of primary j~risdictiosl.~ Global Crossing opposed the motion: and SWBT 

filed a reply brief in support of its motion? On June 14,2004, the court referred the matter to the 

Commission. In its order, the court concluded: 

The Court agrees with Bell that the need to draw on the expertise of the 
Federal Communications C o ~ i s s i o n  is paramount here, BS is the n d  to 
promote unifarmity and consistency within the, telecommunications field! 

The cot& thus found "that it would be more appropriate in this instance to stay the case pending 

the outcome of a decision from the Federal Communications Commission.'$' 

On October 27, 2004, Global Crossing filed a petition for declaratory ruling, ostensibly 

requesting that the Commission address the issues referred by the court.' Rather than swkhg a 

determination from the Commission that would promote uniformity and consistency throughout 

the industry, as the district court contemplated, however, Global Crossing suggests that the 

Globaf Crossing Telecommunications, hc.  w. Southwestern Bell Telephone, LP,, No. 
4:04CV00319 CV, Defendant's Memorandum of Law in Suppart oflts Motion To Dismiss Based 
Upon the Doctrine of Prima+Y Jurisdiction (ED. Mo., filed April 28, 2004) ("Def. Referral 
Mern."); SWBT's Alternative Mution To Stay Based Upon the Primary Jurisdiction Doctrine 
(E.D. Mo. filed April 28,2004). 

Global Crossing Telecommmicariuns, Inc. v. Southwester Bell Telephone, LP,, No. 
4:MCV003 f 9 CV,* Plaintiffs Combined Memarandurn in Opposition to Motion Ta Dismiss and 
Alternative Motion to Stay Based Upon the Doctrine of Primary Jurisdiction (E.D. Mo., filed 
May 18,2004). 

4 

Global Crossing Telecammunications, inc. v. Southwester Bell Telephone. w): No. 
4:04CVOO3 19 CY, Defendant's Reply in Support of lts Motion To Dismiss (E.D. Mo. filed May 
25,2004)("Def. Reply"). 

GIabul Crossirig Telecommunications, Inc. v. Southwestern Bell Telephone, w>, No. 
4:WCVOO3 19 CVI Order at 3 4  (E.D. Mo. filed June 14,2004) ("Referral Order"). 

Referral Order at 4, 

Global Crossing Tefecomrnunhtions, Inc. Petition for Decfa 
Beff Telephone, L.P. Tariff F.C.C. No. 1, Petirionfor Declura 
27,2W)("Global Crossing Petition"'). 

ng Concerning sO\lthwestm 
WCB Docket No. __ C*t. 



ssion need only clarib ‘‘the meaning and application of two pravisiuns” of SWBT’s 

fiom commenting interstate access tariffs: and it requests that the Commission bar the 

on the issue.” Global Crossing’s petition should be rejected, for two fundamental reasons. 

First, Global Crossing misrepresents and m i s c o w s  the two tariffs provisions it cl 

are dispositive, SWBT’s tariff provisions, in fact, confirm that the telephone numbers of the 

calling and called parties are ‘to be used to determine whether SWBT should charge interstate or 

intrastate rates for terminating switched access. Second, &e use of telephone numbers is 

consistent with and wholly supported by not only the language of SWBT’s , but also 

longstanding and predominant industry practice-supported by Commission policy and 

pmedent-of using telephone numbers to determine applicable intercarrier compensation rates 

for wireless originated calls. If Global Crossing seeks to change that policy, it should do so as 

part of the Commission’s intercarrier compensation mlemaking proceeding. Finaily, precisely 

because telephone numbers are used throughout the industry to assess applicable terminating 

switched access charges for wireless originated calls, any Commission pronouncements on this 

issue will impact the entire industry. Accordingly, the Commission should not bar the industry 

fiom participating and submitting coments  in this proceeding, 

Letter from Tamara E. Comer, Kelley Drye & Warren LLP to Marlene H. Dortch, Secretary3 Federal 10 

c0mmunics110ns (W. 2 7 , 2 0 0 r l X ” ~  
subject to cornme 11 only serve to delay 

vi 
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SWBT's interstate tarifis specifically contemplate and provide that SWBT shall 

jurisdictionalize Feature Croup D terminating switched access traffic with reference to call detail 

information, when such infomation is provided by the interexchange carrier. At all relevant 

times, Global Crossing has provided call detail information to SWBT for Wireless originated 

calls it delivers to SWBT for termination. The Commission, therefore, should issue a declaratory 

ruling that SWBT's tariffs permit SWBT to determine the jurisdjction of such calls for access 

charge purposes with reference to the call detail information provided by Global Crossing - in 
particular: the telephone numbers included in such information. 

Such a ruling would not only be consistent with SWBT's interstate tariffs, but with 

longstanding hdustry pramice. Tfie tariff lmguage at issue has been in effect for more than a 

decade. Throvghout that entire period, SWBT has jurisdictionafized Feature Groq D access 

traffic, inctuding wireless originated traffic, based on the called and calling party telephone 

numbers when that infomation was provided. Momover, SWBT is by no means alone in this 

practice. Numerous LEC tariffs contain substantially similar language concedng the use of call 



detail for jurisdictionalizing terminating switched access traffic. A contrary ruling would thus 

ith the industry’s own view of the language at issue, but would unleash 

a torrent of litigation. 

There is no reason for the Commission to go down that route. Global Crossing’s claims 

regarding SWBT’s tarif% an: not only wrong, they blatantly misrepresent the terns of those 

tariffs - attributing to them language that they do not, in fact, include. Moreover, Global 

Crossing’s proposed alternative method of determining jurisdiction would open the door to 

access avoidance schemes that this Commission should not sanction, Accordingly, SBC requests 

that the Commission affxrm that, in the absence of accurate and reliable information included in 

the call detail provided by long distance carriers as to the actual geographic location of wireless 

originated calls, SWBT’s interstate tariffs perrnit SWBT to use the telephone numbers of the 

calling and called parties to determine whether to assess interstate or intrastate terminating 

switched access rates for wireless originated calls. 

I. THE USE OF THE TELEPHONE NU 
PARTIES TO DETERNINE WHETHE 
INTRASTATE TERMINATING ACCE 
ORIGlNATED CALLS IS FULLY CONSISTENT 
TARlFFIS, COMMISSION PRECEDE 
PRACTICE 

Global Crossing’s claim that SWBT’s tariffs preclude the use of telephone numbers to 

determine the jurisdiction of wireless originated calls is flatly incorrect. With respect to 

determining whether interstate or intrastate rates apply to terminating access, 9 2.4 o f  SWBT’s 

interstate terminating access tariffs general! y provides: 

When Access Services . . are provided for both interstate and intrastate use, 
monthly rates, usage rates, and nonrecurring charges are 
interstate and intrastate on the basis of the projected 
(PW) BS set forth in 2.4.1 .‘I 

ed between 
te percentage of use 

Southwestern Bell Telephone Company Tariff F.G.C. No. 73 6 2.4. 

2 



.. . I .  

, 

With respect to who calculates the PIU, 5 2.4 dso generally provides: 

where the jurisdiction can be determined from the call detail, the Tel 
Company will bill according to such jurisdiction by deve 
interstate percentage. Where call detail is in 
the customer will provide a projected percentage of interstate use IpIV). 

More specifically, for terminating Feature Group D sentice, which is what Globas Crossing 

purchases from SWBT, 4 &#.l(A)(2)@) of SWBT’s interstate tariffs for Arkansas, Kansas, 

Missouri, and Oklahoma identifies when SWBT will develop the PSU: 

. . . where jurisdiction can be detenninedfiom the CQN detail, the Telephone 
Company will bill according to such jurisdiction by developing zi projected 
interstate percentage.’ 

Conversely, SWBT’s tariffs provide that the customer will provide the PIU only “%help: call 

details are insufficient to detmine  jurisdicti~n.”’~ 

Most importantly, however, the tariffs make clear what is meant by the phrase, “where 

jurisdiction can be determined from the call detail.” Specifically, the tarifis state, in no uncertain 

terms, that “interstate terminating access minutes” are “access minutes where the calling number 

is in one state and rke caNed number is in another state.”” In other words, under SWBT’s 

id. 

Zd. 5 2.4.1 (A)@)@). (Emphasis added.) Section 2.4.2(A)(l)Ca) contains similar language for Texas. 13 

l4 Id. 

Is Id. (Emphasis added.) SWBT’s state tariffs contain similar provisions. See, e.g., Sourhmtern Bell 
Telephone Company Missouri Access Services Tar&@ J 2.3.13(A)(l)(“For . . . FCID . . . where jurisdiction 
can be determined from the call detail, rhe Telephone Company will bill according to such jurisdiction by 
developing a projected interstate percentage. The projected interstate percentage will be dcvekspd . , . 
when the Switched Access Service Minutes . . . are measured by dividing the megsuTed intestate 

s (the access minutes 
by the total terminat 

Company Texas Access Service Tariff; $2.4.1(B)(“A call is an intersate 
a telephone number within the boundaries of one 

the state of origin. . . . A call is an inh.astate cornmicati 

3 
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tariffs, SWBT will determine the jurisdiction of 

called and calling party telephone numbers when that 

it is here, In those circumstances, SWBT calculates tbe PTU by dividing the intentah? switched 

access minutes-as determined by the telephone numbers---by total switched minutes. 

reference to the 

ation is included in the cdl 

Nowhere do SWBT’s tariffs say, as Global Crossing claims, that intentate access minutes 

are minutes where the ”geopphic point of origin or termination,” “origination or termination 

points,” “originating or tminatmg lacation,” ‘‘location” or even the *‘calling and called parties” 

are in different states.’6 Rather, the sole determinants in those tariffs as to whether the call detail 

identifies the jurisdiction of terminating switched access are the telephone numbers of the calling 

and called parties. Indeed, this is the only possible reading of SWBT’s terminating switched 

access tariffs. Even for wireline calls, call detail has never included information as to the precise 

location of customers (e.g., CPS or other geogmphic data). Thus, the only sensible interpretation 

of the phrase “where jurisdiction can be determined firom call detail” is “where call detail 

includes the telephone numbers of the calling and called parties.’’ 

Nor do SWBT’s tariffs say that SWBT will provide the PIU only ‘Where the geographic 

point of origin is ‘known,”’ or that the customer will provide the PJU ‘’where 

point is ‘unknown,’” or “where the originating geographic location is unknown.ny7 Again, 

Global Crossing has simply fabricated that language out of whole cloth. Globd Crossing’s 

fabricated tanpage notwithstanding, the plain fact i s  that the language of SWT’s t 

switched access tariffs clearly delineates the telephone numbers o f  the ca and called parties 

from a telephone number and terminates to another telephone number within the boundaries of the same 
staie.’*) 

Global Crossing Petition at ii, 2 ,6 ,9 .  

Id, 

16 
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as the basis for detennining jurisdiction &d provides in terms that could not be plainer (but 

which GfoM Crossing wholly ignores) that “interstate terminating access rdnutes”’ are ‘‘access 

minutes where the calling number is in one state and the called number is in mother ate.” 

Global Crossing is, moreover, incorrect when it repeatedly asserts that ‘’the parties agree 

that the jurisdictional name of the calls in question is ‘mknown,””’8 and that the parties agree 

that wireless originated traffic falls under the ‘‘udu~own’~ Section of SWBT’s terminating 

switched access What the parties agree upon is that the cdl detail that Global Crossing 

provides to SWBT is insuMicient to identify the precise geographic location of the originating 

wireless customer. SWBT has never agreed, however, that the parties do not have sufficient 

information for purposes of determining whether to charge interstate or intrastate switched 

access charges. As discussed above, SWBT’s tariffs provide that access charges will be assessed 

based on information “from call detail,” when that information indudes the telephone numbers 

of the calling and called parties. 

This conclusion, moreover, is Fully supported by Commission precedent. First, in the 

1989 Joint Board Recmmended Decision and M e r  discussed by Global Crossing in its 

petition, the Joint Board addressed the question of how to assign Feature Group A and Featwe 

Group B access services to interstate and intrastate jurisdictions. The Joint Board mted &at the 

need to do so arose because Feature Group A and Feature Group 3 access services ”typicaally do 

not provide ANI ~apabili ty.”~~ Significantly, the Joint Board specifically contrasted Featwe 

Group L t h e  service purchased by Global Crossing-noting that because “automatic number 

fd. at 6; see also id. at 8 (it is “undisputed that the jurisdiction of mobile-orjginated trafic is IF 

‘unknown.’”) 

”See, e.g., id. at ii .  

Determination of interstate and Intrastate Usage of F e a m  Group A and Feature Group €3 Access 
DeciSi~n and Order, CC DOCket NO. 85-124, FCC 88-9,4 FCC 

5 



identification (ANI) capability" is available over Feature Group D, "j"jurisdiCtional usage is 

readily selyegable for [determining whether intrastate or interstate ttgy~ly]."~' More 

originating number of a call which when combined with the called mk reveals the 

jurisdictional nature of the ca11."22 The Joint Board's ptonounments-ints--ignored entirely by 

GIobd Crossing-confirm that jurisdiction is determined under SWl3T"s tariffs fur terminating 

access for Feature Group D by comparing the telephone numbers of the calling and called 

parties, 

This i s  bow SWBT has interpreted and applied its terminating switched access tariffs 

since the f3U language was first added in 1992. In fact, in 1992, when the tariff revision was 

filed, MCI and Sprint objected, arguing that it wm mreationable, and the Commission rejected 

their challenges, in another decision ignored entirely by Global Crossing.u In defending the 

jurisdictionai langwige in the tariffs, SWBT asserted that 

. . when the [calling party n u m b ]  is passed on a call terminating to SWBT, rhe 
jurisdiction ofthe cull can be detminedfium the actual call detail olthe usage record 
@.e. originating number and terminating number w e  present on &e record), and thus 
%ere is no reason PO apply any other PIU f i ~ t ~ ~ ? ~  

Similarly, SWBT argued against applying a custom-estimated PIU to at1 tmminating usage, 

because "it is more accurate to use the PRJ fmm actual. usages when available, on terminating 

id. 

22 id. n, ?. (Emphasis added.) 

23 See ~ o ~ t b ~ ~ ~ ~  Bell Telephone Company Revisi Tariff F.C.C. Nos. 68 and 73, Transmittal 
2182, Q ~ W .  DA 92-61 I ,  7 FCC Rd. 3456 {May 15 

Id, 7 7. (Ernphis added.) 

6 
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no compelling argument has been presented that the sions are so patently unlawful as to 

wanant rejection, and that an investigation i s  not warranted at this time.”‘ 

Most recently, the Commission addressed the issue of jurk%ctional I“@ of Wireless 

calls in its Local Competition &der.27 There, the Comrnission reiterated that “in certain casts 

the geographic locations of the calling party and the calIed party determine whether a particular 

call should be compensated under transpart and termination mtes established by one state or 

another, or under interstate or intrastate access n e  C O ~ ~ ~ S S ~ Q I I ,  a@,  ever, 

that the mobile nature of wireless t ~ l ~ c ~ r n ~ u ~ i ~ t i o ~ s  “could complicate the cmputathn of 

traffic Bows and the applicability o f  transport and termination rnte~~’’~ Aceotdingly, the 

Commission concluded that “it is not nece~~ary for incumbent LECs and CMRS providers to be 

&le to ascertain geographic locations when determining the rating for any pmkular call at the 

moment the call is connected.”’” The Commission thus allowed parties to use alternate methods 

for determining appropriate intercarrier compensation for wireless orighated amf terminated 

calls. The Commission suggested that parties ‘Wf* use traffic studies as methods for rating 

wireless calls, but it did not require perties to use such sS3’ Moreover, even 85 to such 

traffic studies, the Commission further held that ‘?the location of the initial cell site when a call 

25 Id. 

id. q a. 

Implementation of the Local Competition Provisions in the Teleconununicaions Act 29 

Report apld Order, CC Docket No. 96-98, FCC %-325,ll FCC Rcd. 15,499 1 1044 (Aug. 8, IW6). 

21 Id. 

Id. 

3o Id. (Emphasis added.) 

Id. 
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begins shall be used as the determinant of the geographic location of tbe mobile ~ s t o m c r . ’ ~ ~  

However, that is rtor how Global Crossing proposes to conduct studies for wireless 

originated traffic. Rather, it proposes to use ‘Ithe first p i n t  at which the call is encountered by 

the long distance company” as the geographic origin ofa wireless originated call,”3 

The use of call detail to determine jurisdiction is, moreover, fully supported by 

longstanding industry practice. Local carriers throughout the industry, including Bell 

companiesM as well as rural incumbent local companies3s have switched 

containing similar provisions concerning the use af call detail to determine the jurisdiction of a 

Global Crossing’s claim that it merely requests clarification and application of two 

provisions of SWBT’s interstate access tariffs is thus an overly simplistic description of the 

matter.37 What Global Crossing really seeks is a Commission determination as to the legitimacy 

of the langstanding g e n d  industry practice-as reflected in SWBT’s tariffs-of using 

32 Id. 

33 Global Crossing Perilion at 9. 

34 See, e,g., BellSouth Tefecomnruaications, inc. Tar$F.C.C. No. I ,  0 2.3.10(A)(l)(b) (“When the 
Telephone Company receives suScient call detail to permit it to determine the jurisd 
and terminating awes  minutes of use or message, the Telephone Company will bill acc 
acecral minutes of use and will not use customer reported Percent Interstate Usage (PIU) 

See, e.g., Nafional Exchange Comer dsmcitztion, Inc. TariFNo, 5, 8 2.3.1 I( 
Telephone Company receives sufficient call detail to permit it to determine the 
of tfie originating and terminating access minuzes of use, the Telephone Comp 
to render bills for those minutes of use and will not use PIU factors@) described in (21, below, to 
determine the jurisdiction of those minuets of use.”) 

36 Although CLECs are fedetatly de-tariffed, it appears that they use a similar 
w M e r  to charge interstate or intrastate rates for terminating switched access 
Cornmtrrricatio~, Inc. Cdorado PUC TartflNo. 2, 5 2.3.3 (“Reported or defa 
only where the call detail is insufficient to dewmine the appropriate jurisdict 

’’ Global Crossing 

8 



n u m b  to determine the jurisdiction of originated and t m  It 

is thus Globd Crossing who advocates “prospective changes in ’ on 

Global Crossing is, of course, free to seek changes in Commission policy in a rulemaking 

proceeding. Indeed, WilTel recently asked the Commission to address these very issues in the 

Comission’s intercarrier compensation Fur now, however, SBC is entitled to a 

declaratory d i n g  that, in those instances in which long distance canjws provide no accurate and 

reliable information in call detail records as to the geographic location of wireless calkrrs, SWBT 

may use the telephone numbers of the calling and called parties in order to determine whether to 

charge interstate or intrastate terminating switched access rates, 

If. THE COMMISSION SHOULD ISSUE A PUBLIC NOTICE SOLICITING 
INDUSTRY COMMENT ON THHi ISSUE 

Bath Global Crossing and SBC agree that the referral from the district court should be 

addressed by the Commission in a decIaratory ruling proceeding. Global Crossing, however, 

suggests that its petition ought not be put on public notice or subject to comment, because its 

Moreauer, Global Crossing’s statement that ‘“this issue was referred to the Commission,’’ GZobal 38 

Crossing Petifion at ii ,  i e . ,  the issue as described by Global Crossing in its 
The court merely “stayed the case pending the outcome of a decision from 
Commission.’’ Referral Order at 4. The court did no? circumscribe the issue to be decided in the manner 
Global Crossing suggests. In fact, in deciding to refer the matter to the Commissi 
specifically agreed that Global Crossing’s complain? did not merely require an int ion of SW3T’s 
interstate xcess taliEs. but rather, “implicated broader concerns about w b e k  a 
tariff was reasonable and required delving into technical aspects of telecommunic 
(emphasis added). The court, moreover, agreed that “the need to draw on the expertise ofthe Federal 
Communications Commission is paramount here, as is the need to promote unijbmity and consistency 
within the ~ e l e c o ~ m u n i c ~ t i o t ~ e ~ d . ”  Id, 

‘9 eiobai Crossing Petition at ji. 

highly misleading. 
1 Communications 

Letter from Adam Kupetsky, Director of Regulatory, WilTel Communications to Marlene Dortch, 
, Federal Communications Commission, CC Docket Nos, 95-1 I6 

sing is thus flatly incomxt in its assertion that its petition docs 

n’s intercarrier compensa 

counsel fer Global Crossing on October 2 1,2004. 

other request for 

s exparre in that groceedi 

9 



petition ”seeks in 

refm matter between private parties.’d1 The Commission should reject GioM Crossing’s 

effort to bar the industry h m  participating in this peed ing .  

on of existing tariff language i the course of a primary juri 

As discussed above, local carriers throughout the industry have i terminating 

switched access tariffs sirnilm to SWBT’s, and the use of the one numbers to determine 

whether to assess interstate or intrastate terminating switched access rates is a longstanding 

industry practice. Any Commission decisions in this proceeding will thus impact dl such lo& 

carriers who terminate wireless originated traffic. 

Moreover, restricting participation may necessitate duplicative proceedings, In a suit 

filed by SBC to collect unpaid access charges for “IP-in-she-middle” AT&T has 

asserted counterdairns alleging, among other things, that SBC unlawfully assessed intrastate 

rather than interstate access charges on wireless originated calls!3 In other words, AT&T has 

raised the very same issue raised by Global Crossing in &e very same district court that referred 

the Global Crossing matter to the Cornmission. On November 1,2004, SBC moved to digmiss 

AT&T’s counterclaims based on the primary jurisdiction doctrine4 It is thus highly likely thst 

the Commission will be presented again with the very same issue in the near fkm, this time 

with respect to claims brought by AT&T. But whether or not the district court refers AT&T’s 

s that the counterclaims to the Commission, the presence of those 

Letter from Tamara E. Connor, Kelley Drye & Warren to Marlene H. Dortcb, Secretary, Fdml 41 

Communications Commission ( a t .  27,2004). 

42 Suuthwarern Bell Tel., L.P. v. AT&T Gorp., United States Dist. Ct. Eastern Dist. Ma, Eastern Div., 
Case No. 4:04CV474NEA. 

Tel, L.P. ‘v. AT&T Corp., United States M. €2. Eastern Djst. Mo., Eastem Div., 
Case No. 4:04CV474).TEG; Answer and Counterclaims of AT&T Cop. el., al. at 33-35. 

10 



issue of terminating switched access charges’for wimbs hes well 

beyond SWBT and Global Crossing. Commission action on this r e f 4  matter will necasmily 

implicate the manner in which all carriers account for and charge taminathg access fm wireless 

originated calls. 

Accordingly, the Commissian shcmld issue a public notice requesting comments fiom the 

industry on both Global Crossing’s petition as well as SBC’s. Such action would be consistent 

with the manner in which the Commission has handJed similar issues. Specifically, putting both 

petitions out for public notice and comment is precisely what the Commission did in WT Docket 

No. 01-316, which also involved a United States district court referral of an access charge issue. 

In that case, both Sprint and AT&T filed petitions for declaratory ruling asking the Commission 

to address the issue referred by the district court. And although the dispute was between AT&T 

and Sprint only, the Commission issued a public notice seeking comments fiom the industry. 

Similarly, the Commission should issue a public notice and invite industry comment in this 

instance.45 

The Commission should treat the proceeding as permit-but-disclose for ex pane purposes pursuant to 43 

47 C3.R 3 1+1201ya)(3). 

31 



. I .  . .  . .  . 

111. CONCLU 

In response to the ref& from the United States District Court €br the Eastern BstriCt of 

Missouri, SIX requests that the Commission affirm bt, in &e absence of BccuMe and reliable 

infomation included in the calI detai1 provided by long distance caniers as to the actual 

geographic location of wireless subscribers, SWBT’s interstate tariffs permit SWBT ta use 

calling and called party telephone numbers to determine wh&m to assess or intrastate 

terminating switched access rates for wireless originated calls. 
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